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The following is a quotation of the appropriate paragraphs of 35 U.S. C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or on 
sale in this country, more than one year prior to the date of application for patent in the United States. 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

Claims 1-15 are rejected under 35 U.S.C. 103(a) as being unpatentable over the 
combination of Brosnahan, US 5,645,598, and Michelson, US 5,593,409. Brosnahan discloses 
providing a first implant (Figure 14) in the form of a threaded partial cylinder having opposite 
arcuate portions 44 and 46 adapted for placement toward and at least in part within adjacent 
vertebral bodies (column 2, lines 35-40; column 5, lines 2-6; Figure 1; etc.), providing a second 
implant 10 or 10A or 10B, forming first and second partially overlapping cylindrical holes across 
the disc space (column 5, lines 46-49 and 55-58), and threading the implants into the holes so as 
to be nested closely (column 5, line 47; column 2, lines 29-31; column 4, lines 44-46; etc.). 

The embodiment of Figures 10-13 includes a hollow interior 40 filled with porous 
material 42 (column 5, lines 31-45), but Brosnahan lacks openings in the side walls. However, 
openings throughout cylindrical and partial cylindrical surfaces were quite common in the art, as 
seen, for example, from Michelson '409, the ancestor application of which is referenced by 
Brosnahan at column 1, lines 37. Although Brosnahan discusses disadvantages of bone grafting 
(column 1, line 44 et seq.), such a practice is nonetheless widely used, and as seen from both 
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Brosnahan and Michelson '409 (at column 10, lines 8-12 and 35-39, for example), artificial 
materials may alternatively be used. Therefore, the Brosnahan first and second implants being 
perforated and hollowed in a manner illustrated in the drawings of Michelson '409 would have 
been an obvious variant in order to enhance fusion throughout the occupied disc space and in 
order to increase implant stability (Michelson '409: column 4, lines 33-35). Likewise, although 
Michelson '409 lists various disadvantages of screw threads, such are nevertheless very 
common, and as seen from the "nested" embodiment of Brosnahan, which is similar to the upper 
embodiment depicted in Figure 43 of Michelson '409, some of these disadvantages are 
overcome, and threaded implants do not require impacting with a mallet (Michelson '409: 
column 10, line 57-60). Thus threaded versions of the Michelson '409 implants 900a and 900b 
would have been obvious (even if such is an obvious step backward relative to the Michelson 
'409 disclosure taken alone). 

Regarding claim 1 and others, the aforementioned "nested" embodiment being installed 
such that the mid-longitudinal axes converge to one another would have been immediately 
obvious, if not inherent, from Figure 2 of Brosnahan in order to better conform the trailing ends 
of the implants to the outer contour of the vertebrae. Regarding claim 3 and others, tapping prior 
to insertion of the implants would have been obvious to the ordinary practitioner in order to 
facilitate or ease the action of the screwdriver (Brosnahan: column 4, lines 30-32) and would also 
have been obvious from column 5, lines 4-5, of Michelson '409. 

The Applicant's remarks have been considered and are adequately addressed in the new 
grounds of rejection presented above. 
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Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Dave Willse, whose telephone number is 571-272-4762 and who 
is generally available Monday, Tuesday, and Thursday. If attempts to reach the examiner by 
telephone are unsuccessful, the examiner's supervisor, Corrine McDermott, can be reached on 
571-272-4754. The fax phone number for the organization where this application or proceeding 
is assigned is 571-273-8300. 



/David H. Willse/ 



Primary Examiner 
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